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CURRENT LEGISLATION 

The Uniform Conditional Sales Act. — The Uniform Conditional Sales Act 1 
with slight modifications was recently enacted in New York, to take effect Sep- 
tember 1st, 1922. 2 The Act had previously been adopted in Alaska, 3 Arizona, 4 
Delaware, 5 New Jersey, 6 South Dakota, 7 West Virginia, 8 and Wisconsin. 9 

With the exception of Louisiana, 10 conditional sales are everywhere valid as 
between the original parties, and the overwhelming weight of authority protects 
the interests of the conditional vendor as against an innocent purchaser. 11 In 
New York, previous to the enactment of any legislation on the subject, the innocent 
purchaser was not protected. 12 The present statute 13 protects "subsequent pur- 
chasers, pledgees, or mortgagees in good faith" unless the contract or a copy is 
properly filed; and in the case of railroad equipment and rolling stock 14 the 
protection extends, under similar circumstances, to "any judgment creditor or 
purchaser." The new law retains the protection to creditors of conditional vendees 
of railroad equipment when they have acquired a lien "by attachment or levy" 
and extends protection to mortgagees and pledgees. 15 With respect to other 
chattels, 10 the sale is now invalid as to creditors who have acquired a lien "by 
attachment or levy," who were not previously protected. 17 

1 For the history and discussions of the Act, see Terry, Uniform State Laws 
(1920) 565; Bogert, The Proposed Uniform Conditional Sales Act (1917) 3 Cor- 
nell Law Quart. 1; Burdick, Codifying the Law of Conditional Sales (1918) 18 
Columbia Law Rev. 103. 

2 N. Y. Laws 1922, c. 642. Art. 4, Personal Property Law, is repealed and the 
new Act is inserted as art. 4, §§ 60-80. 3 Alaska Laws 1919, c. 13. 

"Ariz. Laws 1919, c. 40. 5 Del. Laws 1919. c. 192. 

6 N. J. Laws 1919, c. 210, as amended Laws 1920, c. 68. . 

7 S. Dak. Laws 1919, c. 137. " W. Va. Acts 1921, c. 75. 
9 Wis. Laws 1919, c. 672. 

10 Barber Asphalt Paving Co. v. St. Louis Cypress Co. (1908) 121 La. 152, 46 
So. 193. 

11 See Williston, Sales (1909) §§ 324, 325 and cases cited. 

12 The early cases preferred the purchaser. Smith v. Lynes (1851) 5 N. Y. 
41 ; Wait v. Green (1867) 36 N. Y. 556. But the law was finally settled by Ballard 
v. Bur gelt (1869) 40 N. Y. 314. 

13 Pers. Prop. Law (old) § 62. Properly motivated by a desire to protect 
innocent third parties, state legislatures early changed the common law, by the 
passage of registration acts. The first New York legislation on the matter pro- 
vided for the acknowledgment and recording of conditional sales of railroad equip- 
ment. Laws 1883, c. 383. Laws 1884, c. 315, invalidated conditional sales of goods 
as against purchasers and mortgagees in good faith, unless the contract or a copy 
was properly filed. By Laws 1894, c. 420, a specified group of chattels was ex- 
cluded from the scope of the previous statute; but in 1905 these exceptions were 
removed. Laws 1905, c. 503. Laws 1909, c. 45, §§ 60-67, as amended, Laws 1917, 
c. 697, § 1, and Laws 1920. c. 635 form the present law on the subject. 

"Pers. Prop. Law (old) § 61. 

"Pers. Prop. Law (new) §§ 68, 61— Uniform Conditional Sales Act, 
§§ 8, 1. It should be noted that the new Act uses "any" while the old uses "sub- 
sequent" in referring to third parties. 

10 Pers. Prop. Law (new) § 65 — Uniform Conditional Sales Act, § 5. 

17 See Fennikoh v. Gunn (1901) 59 App. Div. 132, 69 N. Y. Supp. 12. The 
change will have an important influence on bankruptcy proceedings, since the 
trustee is vested with all the rights of a creditor holding a lien by legal or equitable 
proceedings. In re White's Express Co. (C. C. A. 1914) 215 Fed. 894; 
In re I. S. Remscn Mfg. Co. (D. C. 1915) 227 Fed. 207, aff'd (C. C. A. 1916) 232 
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In this connection we are confronted by two problems: (1) When will actual 
notice affect the operation of the statute? (2) When has a purchaser from a con- 
ditional buyer given value, so as to be entitled to protection? (1) At present, 
knowledge of the rights of the conditional vendor precludes a third person from 
the protection of the statute, even though the contract was not filed. 18 This seems 
to be a necessary interpretation of the new § 65 also, especially in view of the 
language of § 64, that conditional sales are "valid as to all persons except as here- 
inafter expressly provided." Theories differ as to whether notice merely before 
levy or attachment is sufficient to cut off the protection 16 accorded the judgment 
creditor, or whether such notice must be prior to the creation of the debt, 
if the debt arose after the conditional sale. 20 The new Act, § 65, seems definitely 
to lend its protection to the conditional vendor if the creditor is given notice be- 
fore attachment, regardless of his having extended the credit in reliance on the 
appearances created by an unrecorded conditional sale. The only creditor pro- 
tected is one who has acquired a lien by levy or attachment, and has done so before 
the filing of the contract. (2) The most important question presented by this 
problem concerns the position of a purchaser who, at the time of notice, has 
already made an executory bargain but has not yet paid any of the purchase price. 
Should his mere promise entitle him to protection? Before the adoption of the 
Uniform Sales Act, in New York, 21 a purchaser was not protected if he received 
notice before payment of the purchase money. 22 The Sales Act, as adopted in 
New York, deliberately omitted the definition of "value" of the Uniform Act, 23 
so it seems certain that the law will not now be changed in the interpretation of 
the Conditional Sales Act. 

Under the Uniform Conditional Sales Act 2i if the contract is filed within ten 
days it is effective against purchasers or creditors as of the time of sale. The 
New York statute, 25 however, in harmony with the present New York law, makes 
such registration of consequence only from the date of actual filing. The law 
has adopted the attitude that in the case of conditional sales it is dangerous to have 
unrecorded property rights in chattels in the possession of another ; 2fl it seems 
that the same danger exists, though in less aggravated form, over shorter periods 
of time. Permitting an unrecorded reservation of title defeats the purpose of 
the statute in that third persons cannot deal with conditional vendees in absolute 
reliance on the records. The matter resolves itself into a question of business 
policy. Should the conditional vendor be compelled to hold up the shipment until 
he has registered the sale at the proper place, even though it be a great distance 
away, or should the third person be compelled not only to search the records but 
also to wait ten days in each case so as to be secure? It seems that the necessities 
of business and the policy of the law favor the New York rule. 



Fed. 594. However, judgment creditors are protected in the case of unreported 
chattel mortgages. Lien Law § 230. 

18 Crocker-Wheeler Co. v. Genesee Recreation Co. (1914) 160 App. Div 373, 
145 N. Y. Supp. 477; Tompkins v. Fonda Glove Lining Co. (1907) 188 N. Y. 261, 
81 N. E. 1177. 

10 Dyer v. Thorstad (1886) 35 Minn. 534, 29 N. W. 345. 

2 °C/. Vanmeterv. Bstil (1880) 78 Ky. 456. 

21 Pers. Prop. Law, art. 5, §§ 82-158. 

22 Genet v. Davenport (N. Y. 1873) 66 Barb. 412 (semble) ; see Williston 
op. cit., § 620. 

23 § 76. 

24 §5. 

25 Pers. Prop. Law (new) § 65. 

26 The policy is different in cases of bailment or agency, where also possession 
and title are separated. However, the conditional vendee has a greater aggre- 
gate of rights and powers than those which attach to mere possession. He holds 
the major part of the "property" in the goods. 
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The New York and many other courts recognized that although possession in 
a conditional sale's vendee was not sufficient of itself to estop the vendor to set 
up his title; still, if goods were sold to a conditional vendee who was permitted 
to resell them before performance of the condition, either expressly or impliedly — 
as when the vendor delivered them with knowledge that the vendee ordinarily sold 
such goods — the vendor could be estopped against an innocent purchaser. 27 The 
recording acts raised a doubt whether recording was sufficient to prevent the 
operation of the rule. An amendment to § 62 of the Personal Property Law set- 
tled the difficulty in New Yorlc 28 It provided that such a contract was valid 
"whether filed or not" but was void as against purchasers, pledgees or mort- 
gagees "without actual knowledge." This' language is copied, through inad- 
vertence or careful differentiation, into the new statute 29 and changes the Uniform 
Act. 39 This will lead to a peculiar result. Under § 62 of the present law, judg- 
ment .creditors are not protected even if the contract of sale is not filed, and the 
wording of the amendment which continues this policy is consistent However,, 
under § 65 in the new law, the creditor, if he has acquired a lien, is protected 
if the contract is not filed, but according to § 69, in the case of conditional sale 
for resale, the creditor is not protected whether or no the contract is recorded. 31 
The situation is thus summarized: Creditors of a conditional vendee are never 
protected after the sale is registered; and in addition, when the contract is not 
recorded, the protection extended to them by § 65 is withdrawn if the goods are 
to be resold. Most reasons for not protecting creditors, even when the sale 
is not recorded, apply to other conditional sale contracts as well as those for 
resale; and it seems that the adoption of a policy of protection to creditors, when 
they have acquired a. lien, in the general run of cases, should lead to an extension 
of that policy to all cases. Moreover, the New York Statute expressly states that 
such sales are to be void only as against purchasers "without actual knowledge of 
the conditions" ; while the Uniform Act, protects purchasers in the ordinary course- 
of business, even with actual notice. 32 As applied to cases of express authority to 
resell, the New York change seems unwise. If a vendee who has been expressly 
authorized to resell, does so in the ordinary course of business, a purchaser from 
him should be protected regardless of actual notice. But in. cases of implied author- 
ity or estoppel, the reservation of property should be valid against purchasers with, 
actual notice. The better result can be obtained by combining the desirable 
features of each section. 

The law does not now require the refiling of contracts for the conditional 
sale of ordinary chattels. 33 However, § 71 of the recently enacted statute provides- 
that such registration shall be valid for three years only, but may be extended 
for periods of one year. The purpose is clearly to make an examination of the 
records less burdensome. Refiling is also necessary 3i when the goods are removed 
to another filing district; but the value of this requisite is mitigated by the pro- 
visions of § 66, that the contract be filed at the buyer's place of residence 35 unless 

"Fitzgerald v. Fuller (N. Y. 1879) 19 Hun 180; Ludden v. Hazen (N. Y. 
1860) 31 Barb. 650; Winchester Wagon Works v. Carman (1886) 109 Ih& 31. 
Where there is an express authority, the problem is more properly one of 
agency. 

28 Laws 1920, c. 635. 

23 Pers. Prop. Laws (new) § 69. 

30 Uniform Conditional Sales Act, § 9. 

31 § 65 states that it does not apply to such sales as are covered in § 69. 

32 Pers. Prop. Law (new) § 65— Uniform Act, § 5. 

33 Contracts for the sale of goods, attached or to be attached to a building,, 
must be refiled. Pers. Prop. Law (old) § 64. 

34 Pers. Prop. Law (new) § 74 — Uniform Act § 14. 

35 Pers. Prop. Law (old) § 63. The new law here follows the old. 
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he does not live within the state, when it is to be filed where the goods are first kept 
for sale. 30 The object of the requirements as to territorial refiling is a desire to 
have the record in the same district as the chattel, but under § 66 this purpose 
cannot be entirely achieved, since the record is not necessarily there immediately 
after the transfer of possession under the conditional sales contract. 37 

Legislation on the general subject of conditional sales has had two objects: 
first, to protect innocent third parties; second, to protect conditional vendees with- 
out depriving the vendors of the just fruits of their contracts. Some of the sections 
of the Act dealing with the first have been briefly discussed. 

At common law, jf the conditional vendee defaulted, the vendor might take 
back his goods and also retain any prior part payments on the purchase price. 
The New York law, at present, 38 provides for a period of thirty days after 
recaption of the goods by the vendor, during which the vendee may comply with 
the terms of the contract and get back the goods. 39 A similar provision 40 of the 
new statute shortens the time to ten days. In addition the seller may, upon de- 
fault, give notice of an intention to retake, and then do so in no more than forty 
nor less than twenty days. 41 A retaking at present, although it does not seem 
to require the physical taking of possession, does necessitate the commission of 
such an act of ownership as would base an action of conversion but for the con- 
ditional sales contract. 42 The law is so changed that if the seller is willing to 
trust the buyer with possession after default, he may avoid the possible difficulty 
connected with performing such an act. According to §§ 65 and 67 of the Per- 
sonal Property Law as now in force, the vendor may, after the expiration of the 
time limit of thirty days, have the goods sold at public auction (failure to do so, 
however, forces an alternative upon him which is in substance a penalty) provid- 
ing he has properly notified the vendee, and from the proceeds of the sale he may 
retain the amount due on the contract and the expenses of storage and resale, 
holding the remainder for the vendee. 43 In this manner the buyer's interest, sub- 
ject to forfeiture at common law, is protected. Obviously, the result might be 
accomplished in either one of two ways: (1) It might be provided that the seller 
could not retake the goods until he had returned the part payments made by the 
buyer less an amount which represented the value of the use of and damage to the 
goods. (2) The statute might provide for resale and the return to the buyer of all 
of the money remaining after the rest due on the purchase price and the expenses 
of the statutory procedure had been deducted. In pure theory, assuming a con- 
stant level of prices and a ready market for resale, each method should lead to an 
equally equitable result; but considerations of actual justice and ease of computa- 

30 Here the new differs from the old. Pers. Prop. Law (old) § 63. There 
will be some necessity for a broad interpretation of this clause of .the new act, if 
the goods are not kept for sale. 

37 The Uniform Act, § 6 makes the place for filing, the district where "the 
goods are first kept for use by the buyer." 

33 Pers. Prop. Law (old) § 65. 

38 The New York legislation shows a tendency to get away from the harsh- 
ness of the common law. By Laws 1885, c. 488, it was provided that if certain 
goods were retaken under a conditional sale, they could be redeemed for. a period 
of thirty days. Later legislation extended the list of chattels. In 1897 the right 
of redemption was extended to all purchasers under conditional sales contracts. 
Laws 1897, c. 418, §§ 116-118. 

4 »Pers. Prop. Law (new), § 78— Uniform Act, § 18. 

41 Pers. Prop. Law (new), § 77— Uniform Act, § 17. 

"Crowe v. Liquid Carbonic Co. (1913) 208 N. Y. 396, 102 N. E. 574; Pftu- 
gheber v. Universal Truck Co. (1915) 155 N. Y. Supp. 292; Moncyweight Scale 
Co. v. Mehling (1910) 69 Misc. 331, 125 N. Y. Supp. 532. 

43 A similar provision was first applied to a restricted group of articles, con- 
tracts concerning which did not have to be registered. Laws 1894, c. 420. 
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tion favor the latter procedure. By the former method, the seller gets the goods ; 
by the latter procedure he gets the contract price, and as a result the risks of the 
market remain on the buyer instead of shifting to the seller. Under actual con- 
ditions, the former method must lead to compulsory rental. Moreover, the de- 
termination of the value of use, damage and depreciation is difficult; thus it 
seems wiser to leave the evaluation of these factors to economic determination 
rather than the judgment of a jury. The new statute provides for a compulsory 
resale if the buyer has paid at least fifty per cent of the purchase price but leaves 
the resale optional with either party if such proportion has not been advanced. 
The option is doubtless permitted in the case of the smaller aggregate of pay- 
ments because it is felt that the expenses of resale and storage, added to the value 
of the depreciation of the goods, will frequently eat away the buyer's interest and 
make the resale futile. 44 Since the provision is largely for the benefit of the buyer, 
it might seem that the resale could well have been optional with him, subject to 
the approval of the seller, even where the buyer has paid more than fifty per cent. 
But the draftsman and legislature were doubtless influenced by a desire to pro- 
tect the unwary conditional buyer from the well-advised corporation, and therefore 
refused to trust to the buyer's discretion in this case where the general rule would 
usually work to his benefit. 40 § 80 (b), on the other hand, is designed to protect 
the seller by permitting him to collect any deficiency after resale. 46 Since the seller 
is not permitted to keep the goods in cases where he is allowed to recover the de- 
ficiency, the provision which assures him of his contract price seems fair. By 
turning to the security afforded by the goods, he does not deprive himself of the 
personal obligation of the buyer. In addition, under § 80 (d), by attempting to 
enforce the personal obligation of the buyer, he does not lose his right to the 
security of the chattel, unless he actually recovers the full price. This is con- 
trary to the prevailing view, 47 concurred in by the New York courts, 48 but it is 
not without the authority of precedent. 49 These provisions of the Statute 00 em- 
phasize the chattel mortgage hue which will now color conditional sales transac- 
tions. Just as a chattel mortgagee may hold the mortgagor for any sum re- 
maining unpaid upon the debt after the sale of the mortgaged chattel, and just as 
the mortgagee may foreclose even after having brought an action for the debt, so 
the election by the conditional vendor to avail himself of one of his remedies 
will not preclude him from receiving the benefit of the other. 

44 See Bogert, op. cit., p. 20. But the seller can still insist on a resale and 
receive the benefits of § 80 (b), which deals with deficiency. 

45 ft might work to his disadvantage if there was a deficiency after resale. 
This is possible but hardly probable, where so little is still due to the seller. 

46 The buyer's equity of redemption, the provision for a return of any surplus 
after resale, and the requirement as regards deficiencies, show the "chattel mort- 
gage theory" behind the Act. However, the definition of Fers. Prop. Law §61 
(Uniform Act § 1) seem adequately to exclude chattel mortgages. For the dis- 
tinction between a chattel mortgage and a conditional sale, see (1922) Columbia 
Law Rev. 183. 

47 For a typical discussion of the reason, see Bailey v. Hervey (1883) 135 
Mass. 172. 

48 Otcutt v. Rickcnbrodt (1899) 42 App. Div. 238, 59 N. Y. Supp. 1008. 

49 The Campbell Printing Press Co. v. Rockaway Pub. Co. (1894) 56 N. J. 
L. 676, 29 Atl. 681. 

°<>Pers. Prop. Law (new) §§ 80 (b), 80 (d)— Uniform Act §§ 22, 24. 



